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A rule that was set to dramatically boost the salary threshold for the so-called “white collar”
overtime exemptions was just halted by a federal judge less than two months before the full effective
date. The U.S. Department of Labor (DOL) exceeded its authority by raising the threshold too high (in
two phases from $35K to $44k and then $59K] and allowing for automatic adjustments every three
years, according to the court. The judge not only struck down the phase-two increase to $59K set to
take effect on January 1 but also knocked down the first boost that took the salary floor to $44K in
July and the automatic three-year adjustments - setting the threshold back to roughly $35K for now.
While we expect the DOL to appeal the ruling, we don’t think the incoming Trump administration will
pick up the legal battle in January - which means employers have some critical decisions to make
on how you want to move forward with your compensation plans. Here’'s what you need to know
about today’s ruling and six questions to consider now that the rule has been struck down.

How Did We Get Here?

OT Rule Would Have Applied to Millions of Workers. To backtrack a bit and provide context, the
Biden DOL implemented a rule that extends overtime coverage to about 4 million additional

workers by raising the salary threshold for the so-called “white-collar” exemptions. It rose to about
$44K on July 1, and was set to jump to nearly $59K on January 1.

Judge Issued Limited Temporary Order. Back in June, a federal district court temporarily halted

the rule only as it applied to the state of Texas as an employer while the court heard the underlying

legal challenge. While the judge could have issued a nationwide order, he limited it because the
state was the only party challenging the rule in this particular lawsuit and offered evidence only of
its own injuries as an employer.

Nationwide Relief Sought. Several business groups joined Texas and asked the court to vacate the
rule completely for all employers. At a recent November 8 hearing, the judge heard arguments from
those business groups in addition to the state of Texas as to why the rule should be blocked for all
employers.

How Did the Court Rule?
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History Repeats Itself. This lawsuit did not come as a surprise, and it tracks a challenge to the
Obama administration’s 2016 rule — which also attempted to dramatically increase the salary
threshold. In fact, the new lawsuit was filed in the same federal district court in Texas.

In 2016, the court stopped the rule from taking effect just days before the hike was set to take effect
- and then permanently blocked the rule a few months later. In that case, the court said the new
salary threshold was too high because it “essentially makes an employee’s duties, functions, or
tasks irrelevant if the employee’s salary falls below the new minimum salary level.” The court also
prohibited the DOL from automatically increasing the salary threshold without following certain
requirements under the Administrative Procedure Act, such as providing notice and allowing the
public an opportunity to comment.

Same Arguments, Same Ruling. In the new lawsuit, the court essentially said the same thing as it
did regarding the 2016 OT rule. Since the white-collar exemptions turn on duties — not salary — and
the new rule makes salary predominate over duties for millions of employees, the changes exceed
the DOL's authority, according to Judge Sean Jordan of the U.S. District Court for the Eastern District
of Texas. The judge said that the rule impermissibly attempted to introduce “sweeping changes to
the regulatory framework, designed on their face to effectively displace the FLSA’s duties test with a
predominate - if not exclusive - salary-level test.” He concluded by saying the DOL “simply does not
have the authority to effectively displace the duties test with such a predominant salary-level test.”

But There’'s a New Twist. Notably, Judge Jordan cited the Supreme Court’s blockbuster decision

earlier this year overruling_ Chevron deference, which for decades required courts in some

situations to “to defer to ‘permissible’ agency interpretations of the statutes those agencies
administer — even when a reviewing court reads the statute differently.” SCOTUS tossed out that
standard in favor of judicial interpretation, enabling courts to strike down agency rules much more
easily and giving employers a powerful tool to fight back against regulatory overreach. By relying on
this new SCOTUS standard, today’s decision seems to stand on even firmer ground than previous
attacks on the DOL's authority.

What Happens Next?

The DOL still has the opportunity to appeal the district court’s ruling. But, of course, another plot
twist is the pending change in administration as President-elect Donald Trump prepares for his

return to the Oval Office. It's possible that an appeals court could step in and quickly reverse Judge

Jordan’s ruling before President Trump takes office, but what happens if the appeal is still ongoing
as of January 20, 20257

Looking to the past might offer a prediction on how Trump’s DOL will treat this new rule. In 2017, the
Trump administration effectively ensured that the Obama-era rule never saw the light of day. It
then issued a new OT rule expanding_overtime pay obligations but to far fewer workers than what

the Obama rule would have done.
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Now that the Texas federal court has blocked the new OT rule, and the second phase won't take
effect on January 1 as scheduled, the Trump DOL will have time to take action and either scrap or
dramatically scale back the new salary threshold.

6 Questions for Employers to Consider Now

Your strategy moving forward may depend on the steps you've already taken in anticipation of the OT

rule coming online. You may have worked through your decision tree, reclassified some employees

to non-exempt, raised salaries for others to meet the July 2024 threshold, and communicated your

plan to comply with the major salary hike set for January 1. So, what can you do now? Here are six

questions to consider:

1.

Did You Already Make Key Changes? Can You Reduce Salary Back to the $35K range? You
might find yourself in a difficult spot if you have already made alterations to your compensation
plans or to your employees’ exemption status, as it might be unpopular to reverse course now.
Although you may have the legal right to revert to the status quo depending on your
circumstances, rolling back the changes now could result in a blow to employee morale.
Moreover, before making any major moves, you may want to see what happens with a potential
appeal and how the new administration will respond. If you are changing course, you should note
that some states require advance notice of wage changes, so you should check your local

requirements. Regardless of the state law, however, you should clearly communicate changes
before they take effect.

Were You Waiting for the Deadline? If you had been waiting until January 1 to implement the
next round of changes, you are in luck. If you have said nothing about the potential increase, say
nothing. If you have already forecasted the increase, you might consider communicating to your
workforce that the expected changes are going to be delayed given the court’s ruling and let
them know that you will continue to monitor the situation and make adjustments if and when
appropriate. It is important to gauge your communications based on what you have already told
your workforce. If there is an expectation that compensation levels would be increased during a
certain time period, both for legal compliance and morale purposes, you will want to carefully
craft your message.

Are You Ready to Move Forward as Planned? Of course, if you've already factored all the
changes into your compensation plan for 2025, you're free to proceed and raise compensation
levels on January 1 (or whatever date you choose). After all, the salary threshold is a minimum
level, and employers can always opt to pay exempt employees more. Additionally, non-exempt
status is the default, so you have the option of maintaining non-exempt status for any newly
reclassified employees. Just remember you'll need to comply with the federal, state, and local
wage and hour laws that now apply to those workers.

Should You Consider a Hybrid Plan? It's hard to find a one-size-fits-all solution that applies to
your entire workforce, so your plan might vary depending on the work unit or job type. Just
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remember to use objective criteria and to be consistent when applying changes so you don't
leave yourself vulnerable to discrimination claims.

5. Should Companies Review Exemption Status? This ruling will get a lot of press and may trigger
closer examination of the exemption status by employees and the plaintiff's bar. As a result,
reviewing positions to see if the duties performed are exempt is a good idea.

6. Should You Reach Out to Legal Counsel? Particularly if you're planning to pause or roll back
changes that were already made or communicated, you may want to seek legal guidance to help
you make compliant changes and develop effective communications for your workforce.

Conclusion

Fisher Phillips is here to help. We will continue to monitor developments from the courts and the
DOL's Wage and Hour Division, so make sure you are subscribed to our Insight System to get the

most up-to-date information. For further information, contact your Fisher Phillips attorney, the
authors of this Insight, or any attorney in our Wage and Hour Practice Group.
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