
PRATT’S GOVERNMENT

CONTRACTING LAW

REPORT

VOLUME 8 NUMBER 2 February 2022

37

40

44

47

52

56

59

63

Editor’s Note: Changes for Government Contractors
Victoria Prussen Spears

Changes Are Coming to the Biden Administration’s Federal 
Sustainability Plan
Taite R. McDonald, Kelsey M. Hayes and Hannah M. Coulter

Federal Government Announces New Affirmative Action Plan 
Certification Requirements for Federal Contractors
Sheila M. Willis and Samina Weil

U.S. Department of Labor Issues Final Rule Implementing 
Minimum Wage Increase for Federal Contractors
Christopher D. Durham and Meredith Gregston

U.S. Justice Department Signals Intent to Hold Government 
Contractors Accountable for Lax Cybersecurity Standards 
Robert M. Duncan, Lindsay K. Gerdes and Michael B. Stuart

Continuing to Pull Back the Curtain on Federal Relief Abuses 
Mark F. Sommer and Elizabeth D. Mosley

Recent Decisions Highlight Extra Diligence Needed When 
Acquiring a Government Contractor
Shlomo D. Katz

Federal Contractor Vaccine Mandate Now Blocked Nationwide: 
A Playbook for Federal Contractors and Subcontractors Cheryl 
L. Behymer and Hannah Sweiss

In the Courts
Steven A. Meyerowitz 66

0001 [ST: 1] [ED: m] [REL: 22-2GT] (Beg Group) Composed: Mon Jan 10 10:46:54 EST 2022

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Heidi A. Litman at ........................................................................................ 516-771-2169

Email: ..................................................................................... heidi.a.litman@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number:

ISBN: 978-1-6328-2705-0 (print)

ISSN: 2688-7290

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2015

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2022–Pub.4938)

0002 [ST: 1] [ED: m] [REL: 22-2GT] Composed: Mon Jan 10 10:46:54 EST 2022

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008] 47



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF

STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR

VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

MARY BETH BOSCO

Partner, Holland & Knight LLP

PABLO J. DAVIS

Of Counsel, Dinsmore & Shohl LLP

MERLE M. DELANCEY JR.

Partner, Blank Rome LLP

J. ANDREW HOWARD

Partner, Alston & Bird LLP

KYLE R. JEFCOAT

Counsel, Latham & Watkins LLP

JOHN E. JENSEN

Partner, Pillsbury Winthrop Shaw Pittman LLP

DISMAS LOCARIA

Partner, Venable LLP

MARCIA G. MADSEN

Partner, Mayer Brown LLP

KEVIN P. MULLEN

Partner, Morrison & Foerster LLP

VINCENT J. NAPOLEON

Partner, Nixon Peabody LLP

STUART W. TURNER

Counsel, Arnold & Porter

ERIC WHYTSELL

Partner, Stinson Leonard Street LLP

WALTER A.I. WILSON

Partner Of Counsel, Dinsmore & Shohl LLP

iii

0003 [ST: 1] [ED: m] [REL: 22-2GT] Composed: Mon Jan 10 10:46:54 EST 2022

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008] 40



Pratt’s Government Contracting Law Report is published 12 times a year by Matthew Bender

& Company, Inc. Copyright © 2022 Matthew Bender & Company, Inc., a member of

LexisNexis. All Rights Reserved. No part of this journal may be reproduced in any form—by

microfilm, xerography, or otherwise—or incorporated into any information retrieval system

without the written permission of the copyright owner. For customer support, please contact

LexisNexis Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call

Customer Support at 1-800-833-9844. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway Suite 18R, Floral Park, New York 11005,

smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is

welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house

counsel, government lawyers, senior business executives, and anyone interested in privacy

and cybersecurity related issues and legal developments. This publication is designed to be

accurate and authoritative, but neither the publisher nor the authors are rendering legal,

accounting, or other professional services in this publication. If legal or other expert advice

is desired, retain the services of an appropriate professional. The articles and columns reflect

only the present considerations and views of the authors and do not necessarily reflect those

of the firms or organizations with which they are affiliated, any of the former or present clients

of the authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Government Contracting Law Report,

LexisNexis Matthew Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv

0004 [ST: 1] [ED: m] [REL: 22-2GT] Composed: Mon Jan 10 10:46:54 EST 2022

XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008] 21



Federal officials recently announced that supply and service federal contrac-
tors and subcontractors who meet the designated jurisdiction thresholds for
creation and maintenance of affirmative action plans (“AAPs”) will soon need to
register and certify they are meeting their compliance obligations to develop
and maintain annual AAPs via an online contractor portal1 (an Office of Federal
Contract Compliance Programs (“OFCCP”) Affirmative Action Program
Verification Interface).

This new requirement, announced on December 2, 2021, will be a
significant addition to compliance obligations for government contractors
covered by this new requirement.

In fact, until now, OFCCP has never required annual reporting regarding the
maintenance of AAPs.

While the contractor community has been awaiting this development since
September 2020, when OFCCP published a notice seeking comment on the
possibility of an annual AAP certification and verification process, this
announcement still sends quite a jolt to those employers who will quickly need
to ramp up their compliance efforts. What do federal contractors need to know
about this development?

HOW DID WE GET HERE?

Federal contractors have long been required to complete annual affirmative
action plans that address women, minorities, individuals with disabilities and
veterans in contractors’ workforces.

* Sheila M. Willis, an associate in the Columbia, South Carolina, office of Fisher & Phillips
LLP, represents companies on employment issues related to hiring, discipline, investigations,
employment discrimination, unemployment, and other related matters. Samina Weil is a global
human resources consultant in the firm’s office in Philadelphia, Pennsylvania. The authors may
be contacted at swillis@fisherphillips.com and sweil@fisherphillips.com, respectively.

1 https://www.dol.gov/agencies/ofccp/contractorportal?utm_medium=email&utm_source=
govdelivery.

Federal Government Announces New
Affirmative Action Plan Certification
Requirements for Federal Contractors

By Sheila M. Willis and Samina Weil*

In this article, the authors explain what government contractors need to know about 
their new obligations to develop and maintain affirmative action plans via an online 
contractor portal.
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However, these plans have largely been on the “honor system” with OFCCP,
with contractors only needing to produce them during OFCCP audits or certify
their existence during the contracting process. Indeed, a U.S. Government
Accountability Office (“GAO”) report from 2016 recognized that OFCCP does
not have a method to regularly collect the AAPs that contractors are required to
complete, noting the agency audits approximately two percent of the contractor
community annually. The GAO report recommended that OFCCP “develop a
mechanism to monitor AAPs from covered federal contractors on a regular
basis.”

Enter this certification portal. Interestingly, the agency did not engage in any
rulemaking process to bring about this new obligation. Rather, the agency relied
on existing OFCCP regulations to roll out this initiative, which authorize
OFCCP to require an annual program summary.

WHAT WILL CONTRACTORS BE REQUIRED TO DO?

Starting this year, federal contractors will need to provide certification of
their AAPs to OFCCP via the AAP-VI portal. The agency has developed a
gradual schedule for contractors that guides them through the registration and
ultimate certification of their AAPs. The schedule for contractor registration
and certification is as follows:

• On February 1, 2022, contractors may begin registering for access to
the portal. OFCCP will also send an email to each covered federal
contractor in its jurisdiction whose email information is available in its

system inviting them to register.

• On March 31, 2022, contractors will be able to utilize the certification

feature in the portal to certify their AAP compliance.

• By June 30, 2022, existing contractors must certify whether they have
developed and maintained an affirmative action program for each
establishment and/or functional unit, as applicable.

New contractors who have 120 days to develop their AAPs must register and
certify compliance in the portal within 90 days of developing their AAPs.

Registration and annual certification will not exempt covered federal
contractors and subcontractors from compliance evaluations.

The portal will also be the method by which contractors will upload their
AAPs during scheduled compliance evaluations.

Notably, OFCCP has also provided several assurances regarding the safety of
the information that is being uploaded to the AAP-VI, including login security
limitations to full access of the content, password policies that require complex
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passwords, and purported safeguards to protect against user identity theft and
modules that protect the website from nefarious attacks.

WHAT SHOULD CONTRACTORS DO TO PREPARE?

Although OFCCP will only require annual certification by supply and
service federal contractors, this may well change to cover the entire federal
contractor and sub-contractor community. Now is a good time to review
compliance practices.

Contractors should be prepared to complete the registration and certification
process by next year. For registration, contractors will need their EIN number
and Headquarter/Company Number and Establishment/Unit Number from
the EEO-1 Reports. Contractors are permitted to have multiple users registered
for the Contractor Portal, so they should determine who those users will be and
if any back-ups are needed. OFCCP has already released some information
regarding the interface and the information needed for this process, but will
likely issue more guidance as well as provide updates to the FAQs that have
already been populated by the agency.

Contractors also should ensure that they have a plan in place to ensure that
they are timely and accurately completing their AAPs so that they may
affirmatively certify to the agency that they are in compliance.

Finally, contractors should prepare for a future in which they may have to
submit their AAPs to OFCCP, as many believe this certification portal is a giant
step toward that potential requirement.
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